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THE PANAMA CANAL: THE TITLE AND CONCESSION. 

THE passage of the Act of Congress, approved June 28, 1902, 
"To provide for the construction of a canal connecting the 
waters of the Atlantic and Pacific Oceans, " was the first decisive 
action taken by the United States Government to secure an isth- 
mian canal. The second important step was taken March 17, 
1903, when the Senate ratified the treaty that had been negotiated 
with Colombia to secure for our country the concession necessary 
for the canal's construction and management. The action of the 
Senate promises to remove the third and last obstacle in the way 
of beginning the actual work of construction. Although the treaty 
has yet to be approved by the Colombian Congress soon to con- 
vene, Columbia has such strong reasons for favorable action that 
the early ratification of the treaty may be confidently expected. 
There is, then, a good prospect that the construction of the canal 
will be in progress under American supervision before the close of 
this calendar year. 

The law of June 28, 1902, authorized the President to buy out 
the New Panama Canal Company, negotiate a treaty with Co- 
lombia for a concession, and proceed by means of a commission 
with the construction of the Panama Canal. If unable to secure 
a satisfactory title to the property of the Panama Canal Company, 
or "to obtain by treaty control of the necessary territory from 
Colombia, " the President was empowered to negotiate with Costa 
Rica and Nicaragua for a concession, and having secured the 
privileges desired, to construct the canal by the Nicaragua route. 
The purchase price to be paid the Panama Canal Company was 
not to exceed $40,000,000 (the valuation which the Isthmian 
Canal Commission had placed on the company's entire assets, 
including the Panama Railroad), and before paying over the 
money to the company the President was required to assure him- 
self of the validity of the title to the property to be transferred 
and to await the exchange of ratifications of a satisfactory treaty 
with Colombia. 
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The first duty of the President was to investigate the title held 
by the Panama Canal Company and to determine whether it was 
a good one, free of incumbrance, and transferable to the United 
States. The Attorney-General was promptly instructed to make 
this investigation, and his elaborate opinion, together with the 
data upon which his opinion was based, was laid before the Pres- 
ident October 25, 1902. The subject intrusted to the Attorney- 
General was one of great importance, and his report is fortunately 
comprehensive, thorough, and entirely convincing. 

Before the Attorney-General made his inquiry, the validity and 
transferability of the Panama Canal Company's title had been 
investigated by the Isthmian Canal Commission and by the Sen- 
ate Committee on Interoceanic Canals. One of the important 
duties imposed upon the Canal Commission was to "ascertain 
what rights, privileges and franchises" were held by the Panama 
Canal Company, and "the cost of purchasing all of the rights," 
and of placing the canal under the control of the United States. 
Accordingly, one of the five committees to which the several de- 
partments of the Commission's investigation were committed 
was the Committee on Rights, Privileges, and Franchises. 1 The 
Report of the Isthmian Canal Commission 2 contains a full his- 
torical and analytical discussion of the subject of concessions. 3 
The relations of the original Panama Canal Company to the 
New Panama Canal Company were set forth, and the opinion 
expressed that the New Panama Canal Company was able to sell 
its concession and property to the United States, provided the 
representative of the rights of the old company, the "liquidator," 
gave his approval of the sale, and united with the new company 
in the offer to sell. Shortly after this report was made, the New 
Panama Canal Company offered to sell out to the United States, 
and the liquidator gave his consent to the sale. The Commis- 

1 The Chairman of this Committee was ex-Senator Samuel Pasco. The other 
members were Lieutenant-Colonel O. H. Ernst and Emory R. Johnson. Rear- 
Admiral Walker, the President of the Commission, was ex officio a member of all 
committees. 

2 Senate document No. 54, 57th Congress, 1st session. This report was sub- 
mitted to the President November 30, 1902. 

3 Seventy-one pages, over one-fourth of the report, were given to this question. 
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sion prepared a supplemental report l dealing with this offer, and 
came to the conclusion that the offer thus made was one that the 
New Canal Company was competent to make, and that Congress 
ought to accept. 

The Chairman and a majority of the Senate Committee on 
Interoceanic Canals disagreed with the conclusions of the Com- 
mission, but the report of the majority was criticised by the mi- 
nority members of the Committee in an ably written report that 
supported the conclusions reached by the Canal Commission. 
The latter was accepted by the Senate. 

The history of the Panama Canal concession may be briefly 
told: The Colombian government in 1876 granted a concession 
to Lieutenant Lucien Napoleon Bonaparte Wyse, who two years 
later, acting in behalf of the International Interoceanic Canal 
Association of France, secured from Colombia a new contract 
granting larger privileges. The following year this concession 
was transferred to Ferdinand De Lesseps, who in 1881 became 
President of the Compagnie Universelle du Canal Interocianique 
de Panama, by which the construction of the canal was actually 
begun. The concession was for a period of ninety-nine years 
from the time of completion of the work of construction, for 
which twelve years were to be allowed, with the possibility of an 
extension of six years. Colombia was to receive five per cent of 
the gross receipts from tolls during the first twenty-five years, 
six per cent during the succeeding twenty-five years, seven per 
cent during the third period of twenty-five years, and eight per 
cent from the beginning of the seventy-sixth year. One-fifth of 
these annual payments was to go to the State of Panama, and 
four-fifths to the Republic of Colombia, whose share should in 
no case be less than $250,000 a year. The canal was to be- 
come the property of Colombia at the end of the period of the 
concession. 

The Panama Canal Company, after spending a vast amount 
of money in completing about a third of the work to be done, 
became insolvent in December, 1888, and in February, 1889, 
was placed in charge of a "liquidator" appointed by the civil 

1 Senate document No. 123, 57th Congress, 1st session. 
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tribunal of the Department of the Seine in France. The liqui- 
dator was authorized to turn over the assets to a new company 
to be organized to carry on the work. The New Panama Canal 
Company was not fully organized and ready to begin the work 
of excavation until October 20, 1894. In the meantime the liqui- 
dator had authorized M. Wyse to negotiate with Colombia for an 
extension of the period within which the canal was to be com- 
pleted. 

He succeeded in his efforts, and another contract was entered into 
at Bogata on the tenth day of December, 1890, granting an extension 
of the time within which the canal was to be finished and put in public 
operation by a new company to be organized with a capital sufficient 
for the purpose. This company was to resume the work of excava- 
tion not later than the 28th day of February, 1893.' 

For granting this concession, Colombia received 10,000,000 
francs in gold and 5,000,000 francs of the capital stock of the pro- 
posed company. In 1892 Colombia passed a law authorizing the 
executive to extend the time within which the new company must 
be organized. The executive granted the new company until 
October 31, 1894, to organize and begin work. The new 
company was definitely constituted October 20; accordingly 
it had until October, 1904, to complete its task. Foreseeing 
that the work would not be finished in 1904, the New Panama 
Canal Company, in April, 1900, secured from the Colombian 
executive a further extension of six years, until October 31, 
1910. As there has been no session of the Colombian Con- 
gress since 1898, the validity of this last extension may be 
questioned. 

The New Panama Canal Company was organized under the 
laws of France with a capital stock of 650,000 shares of 100 
francs each; 50,000 of these shares, full paid and non-assessable, 
were turned over to Colombia; the remaining 600,000 shares were 
purchased at par, mainly though not entirely by the persons and 
institutions that had profited most by the corruption of the Old 

1 Report of the Isthmian Canal Commission, page 196. 
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Panama Company. 1 The long period of five and one-half years 
which elapsed between the appointment of a liquidator and the 
successful organization of the New Panama Canal Company was 
due to several causes. A thorough technical study of the enter- 
prise had to be made. The legal obstacles to a successful liqui- 
dation of the affairs of the old company were so great — the suits 
instituted by bondholders and other creditors were so numerous 
— that the liquidator was obliged to have the assistance of a 
special act of legislation which the French chambers passed July 
i, 1893. By this law all suits brought by the bondholders were 
to be brought "by an attorney or mandataire appointed for the 
purpose." The law also carefully defined the manner in which 
the liquidator and the Civil Tribunal of the Seine might proceed 
with the liquidation of the old company. Another reason for 

1 Concerning the manner in which the sale of the stock of the New Panama 
Canal Company was effected, the Report of the Isthmian Canal Commission, page 
83, states: "Thus the cash capital of the company was 60,000,000 francs, or 
$11,640,000, a sum deemed sufficient for the provisional operations contemplated. 
The scandals connected with the failure of the old company, which had led to 
the prosecution and conviction of De Lesseps and other prominent persons, had 
made it difficult to secure even that amount. Suits had been brought against 
certain loan associations, administrators, contractors, and others who were sup- 
posed to have unduly profited by the extravagant management of the old company. 
A series of compromises were made with these persons, by which it was agreed 
that they should subscribe for stock in the new company on condition that the 
suits should be dropped. Whatever amount remained to make up the 60,000,000 
francs, after deducting the sums thus obtained and those to be obtained by public 
subscription, was to be subscribed by the liquidator. The stock was subscribed 
as follows, viz: 

Eiffel 10,000,000 

Credit Lyonnais 4,000,000 

Socie'te' Generate 4,000,000 

Cr&lit Industriel et Commercial 2,000,000 

Administrators of the old company 7,885,000 

Artigue, Sonderegger & Co 2,200,000 

Baratoux, Letellier & Co 2,200,000 

Jacob heirs 750,000 

Couvreuz, Hersent & Co 500,000 

Various persons to the number of sixty, who had profited by 

syndicates created by the old company 3,285,700 

Hugo Oberndorffer 3,800,000 

Public subscription 3,484,300 

The liquidator 15,895,000 

Total 60,000,000 
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delay was that until changed by an act of the French parliament, 
passed August i, 1893, non-commercial associations, such as the 
New Panama Canal Company, did not have the limited liability 
feature of the corporate organization with which we are familiar 
in this country. By an act passed in 1867 commercial associa- 
tions with limited liability of stockholders were authorized, but 
only since August 1, 1893, have non-commercial associations with 
limited liability been permitted. 

The causes 6f delay having finally been overcome, the New 
Panama Canal Company was constituted, and intrusted with the 
task of completing the waterway, but proved quite unable to raise 
the necessary funds. Indeed the prospect that the enterprise 
might be successfully financed has never been bright enough to 
cause the company to make any serious attempt to raise the vast 
amount of capital required to carry through the work. The fact 
that from 1895 to the present time the United States has had 
commissions investigating the various canal routes with a view 
to making the construction of the waterway an enterprise of the 
government, has, of course, checked the investment of private 
capital in the stocks and bonds of the Panama Canal Com- 
pany, and would have done so, even had there been complete 
confidence in the technical knowledge and administrative effi- 
ciency of the company. 

The continued existence of the Old Panama Canal Company 
and the right of its stockholders to share in the profits of the new 
company, made it advisable for the United States to consider 
carefully every legal question involved in the transfer to it from 
the New Panama Canal Company of the Panama Canal prop- 
erty. There were, moreover, some people of high standing who 
claimed that the proposed purchase of the canal property could 
not legally be made by the United States. The propositions ad- 
vanced by those who denied the transferability of the Panama 
Canal to the United States were summarized under four heads 
in the "opinion" of Attorney-General Knox on the Panama Canal 
Title, as follows : 

1. That the new company has not power to sell the canal and rail- 
way property. 
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2. That the liquidator has not power to consent to such sale. 

3. That the French courts have not power to authorize the liquidator 
and new company, or either of them, to enter into the sale. 

4. That, at all events, the United States would take the property as 
a trust fund subject to the total obligations to the stockholders, bond- 
holders, and the other creditors of both companies. 

The Attorney-General discusses, in considerable detail, the law 
bearing upon each of these propositions. 

In considering the first proposition the legal nature of the New 
Panama Canal Company is explained as follows: 

The New Panama Canal Company is an anonymous partnership or 
association, composed of shareholders (Socie'te' Anonyme par Actions), 
which, in view of its object, is of a non-commercial or non-trafficking 
kind, but subjected by a law of August 1, 1893, to an act concerning 
commercial associations passed in 1867, and to the Commercial Code 
and the customs of commerce. All anonymous associations formed 
since August 1, 1893, are subject to the same, and are, legally speaking, 
commercial, though in fact not so. 

The old company is an anonymous partnership which voluntarily 
took the form of an anonymous association of shareholders, but is not 
ruled, and never was ruled, by the law of 1867 or the code and cus- 
toms of commerce, but only by the Civil Code, having been formed 
before August 1, 1893, and not being commercial in its object or busi- 
ness. 

Anonymous associations or partnerships have not the names of the 
partners, but a name merely descriptive of their object or business. 

The essential or fundamental nature of both companies is that of 
voluntary partnership, as we understand that. The powers, accord- 
ingly, are those which an individual Frenchman has under the general 
rules of law — an individual merchant corresponding to the new com- 
pany, and an individual who is not a merchant to the old company. 
As an individual can sell what belongs to him to whomsoever he pleases 
(unless some third person has a claim such as properly warrants him 
in opposing the sale in order to subject the property to a debt owing 
to him, or the like), so one of these associations, of either kind, can 
ordinarily dispose of its property. 

After considering more fully the general power of such organ- 
izations as the New Panama Canal Company to sell its property, 
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the Attorney-General shows that this power is affected neither 
by the contractual obligations of this company to pay the old 
company sixty per cent of the profits derived from the operation 
of the canal, nor by the requirement imposed on the old company 
by a law of France of 1888, stipulating that "All machinery 
necessary for the accomplishment of the work shall be made in 
France. The raw materials shall be of French origin." Con- 
cerning the first of these two requirements, the Attorney-General 
holds that 

This contractual obligation of a partnership is the same as though 
an individual had agreed to complete the canal and to pay the 60 per 
cent, and is therefore such an obligation as can be released by the 
other contracting party. If so effectually waived by the other contract- 
ing party, no one else could complain or question. Being a merely 
contractual obligation of a private partnership for the benefit of another 
private concern, there is no principle of law which would make the 
new company unable, with the consent of the other contracting party, 
to make use of its liberty to dispose of what belongs to it. 

It has been claimed by some persons opposed to the purchase 
of the Panama Canal property that the law of 1888, because of 
the stipulation above quoted, not only made it obligatory upon 
the purchaser of the property of the New Panama Canal Com- 
pany to use French machinery and materials, but also bound 
the French government to the canal companies in such a way 
as to make it necessary for that Government to authorize the New 
Panama Canal Company to sell its property. This puts an ex- 
traordinary interpretation upon the act of 1888 which is the so- 
called lottery bond law. This act permitted the old company 
the unusual right of issuing bonds having a lottery ticket feature. 
As lotteries have been prohibited in France since 1836, the gov- 
ernment exacted of the company to which this lottery privilege 
was granted " as a compensation to the nation in general for per- 
mitting this unusual thing," that the materials and machinery 
used must be bought in France. 

But in view of the general relations of the government to these free 
partnership associations, it would be going a long distance to see in 
this an order intended to be addressed to any individual or other pur- 
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chaser 0} property from the company which was thus given the benefit 
of the unusual privilege, and still more to deduce a mortgage or a hen 
attaching to any property it might sell into whosesoever hands it 
might come. 

Moreover: 

the new company has remained a stranger to the lottery-bond scheme. 
It has not enjoyed the privilege of issuing those bonds; the still unissued 
bonds have been retained by the liquidator and were not contributed 
by him to the new company, and they are no part of what it is now 
proposed to sell to the United States. 

Having thus proven that the New Panama Canal Company 
has power to sell its property, the Attorney-General proceeds 
to show that the sale can be effected without unanimous action 
on the part of the shareholders, because the founders of the 
company, in the by-laws which they adopted for its regulation 
conferred upon the " general meeting " of stock-holders the 
power to amend or add to the by-laws. By Article 60 of the 
by-laws the general meeting is authorized to "decide in regard 
to a reduction of the capital stock; a reduction of the fixed dura- 
tion of the association, an extension of it, or an earlier dissolution 
0} the association, etc." This important power of amending and 
adding to the by-laws was conferred on the general meeting be- 
cause of the impossibility of securing unanimous action on the 
part of hundreds of thousands of partners. 

The second of the four propositions concerned the power of 
the liquidator of the old company to consent to a sale of the prop- 
erty of the new company. Although it would have been sufficient 
for the Attorney-General to state in regard to this proposition 
that the French courts having jurisdiction, the Civil Tribunal 
of the Seine and the Court of Appeals, acting under the special 
law of July, 1893, had decided that the company has the power 
to consent to a sale, he explains the law and the facts that 
guided the courts in reaching their decision. The New Panama 
Canal Company's offer of January, 1902, to sell to the United 
States, had the approval of the liquidator, representing the stock- 
holders of the old company, and the concurrence of the manda- 
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taire, the representative of the interests of the bondholders. The 
approval of the liquidator was confirmed by a judgment of the 
Civil Tribunal of the Seine, March 19, 1902. One of the bond- 
holders, M. Dannadieu, attacked this judgment, but on the 3d 
of July, 1902, the court decided against Dannadieu, who was 
told that he had no case in court because his legal representative, 
the mandataire, had appeared in court and approved the act of 
sale. Dannadieu carried the question to the Court of Appeals, 
which confirmed the decision of the lower court. The controversy 
might have been carried on appeal to the Court of Cassation, but 
Dannadieu seems not to have taken that step. 

The liquidator being the duly appointed representative of the 
stockholders, their method of testing the validity of the sale would 
be to question whether the by-laws empowered the general meet- 
ing of the stockholders to make the sale. They have not raised 
that question. 

In the third proposition the point at issue is whether the French 
courts have the power to authorize the liquidator and the new 
company to enter into the sale. Inasmuch as the French courts 
have authorized the sale, and have proceeded according to the 
rules laid down in the general laws of France and in the Act of 
July, 1893, in particular, the question here raised really con- 
cerns the validity or constitutionality of certain laws of France. 
Whether the laws of France and the decisions of the French 
courts do or do not violate the fundamental rights of the people 
of France is a question that concerns the French people rather 
than the people of the United States, and we hardly need to 
give the question serious consideration; but it is an interesting 
fact that the Attorney-General thinks the special law of July, 
1893. 

to be defective in regarding too much the rights of individuals and in 
leaving to the admirable rules of the Code Napoleon questions which 
might, to the advantage of all concerned, have been submitted to the 
discretion of the civil tribunal of the Seine, to the ultimate instead of 
the merely conditional or provisional determination of the mandataire 
of the bondholders, and to the decision of the liquidator. The winding 
up of the old company might well have been more summary and more 
like a bankruptcy proceeding. 
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The constitutionality of the Act of July, 1893, was not ques- 
tioned by Dannadieu in the courts, for the interesting reason that 
the French courts have no authority to declare ineffective a law 
that has been regularly enacted and proclaimed. In the United 
States we have become so accustomed to the practice of having 
legislative enactments rendered valid or invalid by the deci- 
sions of the courts, that it is somewhat difficult for us to realize 
that "the [French] tribunals cannot oppose the execution of the 
laws," but such is clearly the legal system of France. 

In the fourth proposition cited above, the question is raised 
whether, in acquiring the property of the New Panama Canal 
Company, the United States, however legal and valid the title 
obtained might be, would not secure "the property as a trust 
fund, subject to the total obligations of the stockholders, bond- 
holders and the other creditors of both companies." 

The situation as regard > the stockholders, bondholders, and 
other creditors of the new company is entirely clear. The stock- 
holders will be bound by the action of their representative, the 
general meeting, which has made the offer to sell. There are no 
bondholders of the New Canal Company. There are certain 
bondholders of the Panama Railroad Company (a corporation 
whose stock is nearly all owned by the New Canal Company). 
When the United States purchases the property of the canal 
company it will become the owner of most of the stock of the 
railroad company, and will accordingly become responsible for 
the payment of the railroad bonds. The earnings of the railroad 
during the period of canal construction will easily provide for the 
payment of these bonds. Concerning the general creditors of the 
New Panama Canal Company, it need only be said that 

the company being a solvent and more or less flourishing concern, in 
view of the value of the railroad property, the indebtedness to them is 
said to be and must be small. It can be ascertained and paid by the 
company before the sale is consummated, or by an arrangement to 
apply to it a part of the purchase money. 

The debts of the old company (a failing partnership whose 
assets have been turned over to the new company) can hardly 
concern the United States as a purchaser, except in so far as the 
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property to be transferred to the United States has become or is 
liable to become affected by liens in favor of the bondholders and 
creditors of the old company. The Attorney- General made a 
careful investigation to determine whether the property is sub- 
jected to such hens. The possible liens against the property 
might be of several kinds, mortgages, 

judicial hypothecations as the result of judgments, and what may be 
called attachments or seizures by way of execution of personal prop- 
erty, and seizures of realty for debt. 

The reports of the liquidator and the records of the old com- 
pany make no allusion to any ordinary mortgage on the large 
amount of land given to the company by Colombia. 

The fact that the title to the land on the Isthmus has never passed 
from Colombia, and the absence of all allusion to a mortgage of them, 
makes it reasonably certain that they are not mortgaged. 

Before the special Act of July, 1893, made impossible suits 
directly by bondholders against the company, nine judgments 
were obtained against the liquidator. The suits were instituted 
to recover and obtain judgment for the subscriptions, coupons 
unpaid up to December 14, 1888 (when the old company went 
into liquidation), and legal interest on the sums claimed. "The 
plaintiffs are all stated to have proceeded in virtue of their judg- 
ments to garnishee or attack property in the hands of divers 
persons." The property of the company in which the United 
States is mainly interested is the real property in Colombia, and 
our first concern is to know whether that has been in any way 
hypothecated, although we of course desire to know whether any 
of the property that belonged to the company in Paris or else- 
where is encumbered. The Attorney-General says: 

If there are judicial hypothecations arising from judgments obtained 
in France, all the judgments that could possibly give rise to them are 
in Paris, and practically all in the office of one tribunal. A careful 
inquiry into the matter develops the fact that the judgments referred 
to, even if they all led to judicial hypothecations, are for the insignifi- 
cant total amount of about $100,000 and interest. But I am satisfied 
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that there axe no such Hens upon real property on the Isthmus, except 
upon two buildings, and as to these buildings the liquidator promises 
that the purchaser shall in some way be given a clear title. 

To some extent the personal property of the old company was 
subjected to pledges. 

The machinery, etc., in Panama was pledged by the liquidator to the 
contracting parties working on the Isthmus, and to some of these were 
pledged 30,500 shares of the railroad stock, but all these matters were 
settled in order to turn over to the new company the unencumbered 
railroad shares and machinery, etc., on the Isthmus. 

The report of the Attorney- General further states that: 

The possession of the personal property in Panama by the new com- 
pany, which does not seem to be doubtful, which possession must be 
turned over to the United States at the time of purchase, is inconsistent 
with nanlissetnenls or pledgings, which imply the loss of possession 
by the pledgor. 

In addition to the points involved in the four propositions that 
have been considered, one other question of minor importance 
has been raised — whether the United States can legally own the 
stock of the Panama Railroad Company, and thus absolutely con- 
trol a corporation chartered by a State (New York). Concerning 
this point the Attorney-General calls attention to the fact that 
our courts have frequently recognized the authority of the govern- 
ment to own stock in a private corporation, or to own any kind 
of property of which it may have need. The Panama railroad, 
moreover, is situated in a foreign country, and thus is neither a 
highway nor a public institution of New York. 

The proof of the validity and transferability of the title to the 
Panama Canal is conclusive. When the time comes for the 
United States to tender the payment of $40,000,000 in accord- 
ance with the offer made by the company and accepted by our 
government, further action will need to be taken by the general 
meeting of the stockholders, the right to ratify the sale having 
been reserved to the general meeting. In view of the action 
already taken, the proceedings of ratification can hardly be more 
than formal in character. 
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The Concession and Treaty. — The treaty granting to the 
United States the concession and rights necessary for the con- 
struction, operation, and control of the Panama Canal was signed 
by Secretary Hay and the Colombian Charge" d' Affaires, January 
22, 1903, and ratified without change by the United States Senate, 
March 17. It is a lengthy treaty, containing twenty-eight articles, 
but is remarkable for the conciseness and directness with which 
each provision is stated. 

Being intrusted with the duty of investigating and reporting 
upon the question of rights, privileges, and franchises, and believ- 
ing that the negotiation of a treaty for a canal concession would 
follow shortly after its report was made, the Isthmian Canal 
Commission embodied in its report a full statement of the facts 
meriting consideration in framing a treaty. In discussing the 
nature of the concession required by our government, the Com- 
mission stated that the United States should obtain authority 
from the country granting the concession: 

To enter its territory and excavate a canal there with such additional 
authority as may be necessary to make and enforce police and quaran- 
tine regulations, establish and collect tolls and other proper charges, 
and protect the canal and those engaged in its construction and opera- 
tion, and the persons and property using and passing through it when 
completed, such powers and privileges to be exercised subject to the 
sovereignty of the Republics in which the property is situated. 

In order to exercise these rights and perform these functions, the 
United States will require the control of a strip of territory from sea to 
sea, including the canal and auxiliary works, with sufficient space at 
each terminus for all port and harbor accommodations, including 
offices, warehouses, residences for officials and workmen, docks, light- 
houses, and quarantine stations. Within this area those charged with 
the direction of the canal project during the period of construction, 
and with the management and operation of the work and its auxiliaries 
after completion, should have power to protect the entire line from 
intrusion by evil-disposed persons, prevent smuggling, regulate the 
kinds of business that ordinarily require control, and enforce police, 
sanitary, and other appropriate rules and regulations, as well as con- 
tracts relating to the construction and operation of the canal. 

The strip should be of sufficient width to prevent wrongdoers from 
easily withdrawing beyond the limits of police jurisdiction and thus 
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avoid arrest and escape punishment. It should be not less than ten 
miles in width; that is, five miles on each side of the centre of the 
canal throughout its entire length, and including its terminal harbors. 

The Canal Commission did not consider it necessary for the 
United States to acquire sovereignty over the territory adjacent 
to the canal. The desirability of our country's having the sole 
and undivided ownership and control of the canal when con- 
structed was emphasized, and the recommendation was made that 
the compensation to be paid by the United States should be defi- 
nitely fixed either as a single payment or as a predetermined an- 
nual payment, or as a combination of these two methods. The 
Commission believed that "a compensation to be dependent on 
the earnings and profits of the enterprise would be subject to the 
objections which make a divided ownership undesirable." In 
most particulars the treaty accords with the suggestions made by 
the Commission. 

The treaty authorizes the New Panama Canal Company to sell 
out to the United States; exempts the Panama Railroad Com- 
pany from its financial obligation to Colombia, and gives the 
United States a lease for a period of one hundred years, renew- 
able at the option of the United States, of a strip of land ten kil- 
ometers wide across the Isthmus of Panama. The United States 
no only recognizes the sovereignty of Colombia over this leased 
strip, but "disavows any intention to impair it in any way what- 
ever, or to increase its territory at the expense of Colombia or of 
any of the sister republics in Central or South America." The 
United States secures the right to construct the canal and harbors, 
to establish free ports at the termini of the canal, to maintain 
hospitals, and drainage and sanitary works along the line of the 
canal and its dependencies, and to instal waterworks and a sew- 
erage system in Colon and Panama, with the authority to " col- 
lect equitable water rates during fifty years." Colombia agrees 
not to cede or lease to any foreign power any territory in the 
Department of Panama, and the United States guarantees that 
no country shall be allowed to seize such territory. The dam- 
ages caused to private land-owners by changing the course of the 
Chagres River, or by flooding its valley, and the damages inci- 
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dent to the construction and operation of the canal, are to be borne 
by the United States, the amount of the damages to be fixed by 
a joint commission of the two countries. This joint commission 
is also empowered to appraise the land that may be expropriated 
by the United States in the construction of the canal, and this 
commission is to " establish and enforce sanitary and police regu- 
lations." Colombia is to co lect no duties or taxes on the com- 
merce using the canal, except to collect duties on importations 
into Colombia. There are to be no taxes levied on the property 
of the United States within the canal strip, nor upon the officials 
and employees in the service of the canal. 

Article XIII. of the treaty defines the system of government 
to prevail within the canal strip, and is one of the most impor- 
tant parts of the convention: 

The United States shall have authority to protect and make secure 
the canal, as well as railways and other auxiliary works and depend- 
encies, and to preserve order and discipline among the laborers and 
other persons who may congregate in that region, and to make and 
enforce such police and sanitary regulations as it may deem necessary 
to preserve order and public health thereon, and to protect navigation 
and commerce through and over said canal, railways, and other works 
and dependencies from interruption or damage. 

To meet the difficult problem of administering justice within 
the canal zone leased by the United States, the treaty provides for 
three kinds of courts: (i) Colombia is to establish judicial tribu- 
nals to determine controversies between citizens of Colombia and 
between Colombians and the people of any foreign nation other 
than the United States; (2) the United States is to maintain 
courts to settle disputes arising between American citizens and 
the citizens of the United States and the people of any foreign 
country other than Colombia; (3) the United States and Colombia 
are to unite in establishing civil and criminal courts composed of 
jurists appointed by the two countries, to have jurisdiction over 
controversies between the citizens of the United States and Co- 
lombia and between the citizens of all countries other than Co- 
lombia and the United States. 

It is provided that the canal shall be neutral in perpetuity, in 
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conformity with the treaty of November 18, 1901, between the 
United States and Great Britain; but the United States secures 
the right to protect the canal. The new treaty in no wise limits 
the rights of the United States under the treaty of 1846-48 with 
New Grenada, by which we guaranteed the neutrality of the isth- 
mian transit route and the sovereignty of Colombia. Article 
XXIII of the present convention gives us the following rights in 
connection with the defence of the canal: 

If it should become necessary at any time to employ armed forces 
for the safety or protection of the canal, or of the ships that make use 
of the same, or the railways and other works, the Republic of Colombia 
agrees to provide the forces necessary for such purpose, according to 
the circumstances of the case; but if the Government of Colombia can- 
not effectively comply with this obligation, then, with the consent of 
or at the request of Colombia, or of her Minister at Washington, or 
of the local authorities, civil or military, the United States shall employ 
such force as may be necessary for that sole purpose; and as soon as 
the necessity shall have ceased will withdraw the forces so employed. 
Under exceptional circumstances, however, on account of unforeseen 
or imminent danger to said canal, railways, and other works, or to the 
lives and property of the persons employed upon the canal, railways, 
and other works, the Government of the United States is authorized 
to act in the interest of their protection, without the necessity of obtain- 
ing the consent beforehand of the Government of Colombia; and it 
shall give immediate advice of the measures adopted for the purpose 
stated; and as soon as sufficient Colombian forces shall arrive to attend 
to the indicated purpose, those of the United States shall retire. 

The United States is given authority to establish and enforce 
regulations for the use of the canal, railway, and ports, and fix 
the tolls and other charges. The treaty stipulates that construc- 
tion work shall begin within two years from the date of the rati- 
fication of the convention, and that the canal shall be completed 
within twelve years after the period of two years; unless the com- 
pletion of the work within that time is rendered impossible by 
obstacles "at present impossible to foresee," in which case the 
period of construction may be prolonged for twelve years more. 
Our country is thus given twenty-six years to carry out the pro- 
ject of a lock canal. If we should decide upon a sea-level canal, 
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we may have ten years more to complete the task. We shall 
probably not require more than ten years for the construction 
of the canal. 

As a compensation for the privileges obtained from Colombia 
by this concession, the United States is to pay Colombia $10,- 
000,000 in gold at the time of the exchange of ratifications, and 
$250,000 in gold annually, the annual payments to begin nine 
years hence. The lump sum to be paid Colombia is somewhat 
larger than we had expected to pay, but the amount is not exces- 
sive. Although the payments to Colombia seem liberal, it should 
be borne in mind that Colombia is making important financial 
concessions to the United States. She is not only leasing to us a 
strip of country six miles wide across the Isthmus, but she is 
renouncing her claim (1) to the annual payment of $250,000 now 
received from the Panama Railroad Company, and (2) to her share 
of the profits from the operation of the canal. According to the 
concession now held by the Panama Canal Company, Colombia 
was to receive from five to eight per cent of the gross receipts 
from the operation of the canal, and the concession stipulates 
that this annual payment from the gross receipts shall not be 
less than $250,000. The railroad belongs to the Canal Company, 
and when the United States buys out the Canal Company, our 
country will own the railroad. Thus Colombia is surrendering a 
present annuity of $250,000 and a prospective income of $500,000 
or more annually. (3) Furthermore, the concession now held 
by the Panama Railroad Company provides that in 1966 the 
railroad shall become the property of the Colombian Govern- 
ment. (4) Likewise the concession held by the Panama Canal 
Company stipulates that the canal shall revert to the Colombian 
Government at the end of ninety-nine years from the date of the 
completion of the canal. By the treaty now negotiated, Colombia 
loses the right of future ownership of the railroad and canal prop- 
erties. 

The powers secured by the United States seem to be all that 
will be required for the successful construction and satisfactory 
control of the canal. We are to obtain what is equivalent to a 
perpetual control of the strip of territory through which the water- 
way extends; and our authority in the regulation of sanitary con- 
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ditions, in the maintenance of order, and in the administration of 
justice, will doubtless prove adequate. The judicial system to be 
established in the canal strip is more complicated than might be 
desired, and there is a possibility that the operation of the joint 
tribunal of the two countries may not be altogether successful. 
The United States, however, can hardly suffer much inconvenience 
from the operation of the judicial machinery during the all-impor- 
tant period of construction, because the treaty gives our govern- 
ment ample authority to preserve order and discipline among the 
workmen and others that may congregate in the region of the 
canal, and to enforce such police and sanitary regulations as public 
order and health may require. This is the view expressed by 
Senator Cullom, the chairman of the Senate Committee on For- 
eign Relations, who said in his speech closing the debate on the 
treaty: 

Necessarily for many years, especially during the years of construction, 
the judicial tribunals on the zone will be secondary to the police and 
sanitary regulations, to the power given us to preserve order and dis- 
cipline. There will be comparatively little actual court work. The 
United States, having the exclusive powers that I have enumerated, 
will suffer no embarrassment from joint judicial tribunals. 

The canal is to be a neutral highway for the commerce of the 
world. This is as it should be. The United States has been in 
favor of the principle of neutrality for more than half a century. 
The only serious difference of opinion has been in regard to the 
question whether the principle of neutrality should be enforced 
by an international agreement, such as the treaty of Constanti- 
nople concerning the Suez Canal, or whether the United States 
should be the sole guarantor of the neutral use of the waterway 
by the people of all nations. The question has been settled in 
the best manner. The United States stands responsible for the 
maintenance of the principle of neutrality. We have given our 
pledge to Great Britain and Colombia, and no one doubts that 
our pledge will be faithfully kept. 

Emory R. Johnson. 

University ot Pennsylvania. 



